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Court of Appeals of the District of Columbia 


No. 5776. 

Samuel Green, Appellant, 
vs. 

William L. Peak, Superintendent, &c. 


a Supreme Court of the District of Columbia. 

Habeas Corpus. No. 1654. 

In re Samuel Green. i 

United States of America, 

District of Columbia , ss: 

Be it remembered, that in the Supreme Court of the Dis¬ 
trict of Columbia, at the city of Washington, in ^aid Dis¬ 
trict, at the times hereinafter mentioned, the fallowing 
papers were filed and proceedings had in the above|-entitled 
cause, to wit: 

1 Petition for a Writ of Habeas Corpus. 

Filed July 1, 1932. 

In the Supreme Court of the District of Columbia. 
Habeas Corpus. No. 1654. 

I 

In re Samuel Green. 

To the Honorable Judges of the Supreme Court of i;he Dis¬ 
trict of Columbia : 

Your petitioner, William B. O’Connell, respectfully rep¬ 
resents to the Court as follows: 

1. That he is a citizen of the United States and a resident 
of the District of Columbia, and a member of the Bar of the 
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District of Columbia, and files this petition for and on be¬ 
half of Samuel Green, a resident of the District of 
Columbia. 

2. That on the 3rd day of June, 1931, the said Samuel 
Green was convicted in the Police Court of the District of 
Columbia of the first offense of possessing intoxicating 
liquor in violation of the National Prohibition Act. 

3. That on the 9th day of June, 1931, the said Samuel 
Green was sentenced upon said conviction to pay a fine of 
$500 and in default of the payment of the said fine to serve 
a term of one hundred and eightv davs in the Washington 
Asylum and Jail of the District of Columbia. 

4. Petitioner further says that there is no provision in 
the National Prohibition Act authorizing the imposition of 
a jail sentence in default of the payment of a fine imposed 
for a violation of the National Prohibition Act under Sec¬ 
tion 29, Title II of the National Prohibition Act, which is 

the section the defendant was convicted of violating. 
2 5. That on the 6th day of May, 1932, the said 

Samuel Green was committed to the Washington 
Asylum and Jail of the District of Columbia in default of 
the payment of the said fine and has been in the custody of 
William L. Peak, Superintendent of the said Jail, or some¬ 
one acting on his behalf, since that time. 


6. That on the 25th day of June, 1932, the said Samuel 
Green made application to Needham C. Turnage, United 
States Commissioner for the District of Columbia, for his 
release under the provisions of Section 641, Title XVIII, 
of the United States Code, in that he was confined in jail 
for nonpayment of a fine and that he did not have money 
to pay the said fine. 

7. That on the 1st day of July, 1932, the said Needham 
C. Turnage denied the application of the said Samuel Green 
for his release!, and petitioner therefore alleges that the 
said Samuel Green is now illegallv and unlawfullv being 
detained and restrained of his libertv bv the said William 


L. Peak, or someone acting in his behalf. 

Wherefore, the premises considered, this petitioner 


prays: 

1. That this Honorable Court will direct a Writ of 
Habeas Corpus, returnable forthwith, agreeable to the 
Code of Laws of the District of Columbia, against William 
L. Peak, Superintendent of the Washington Asylum and 
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Jail for the District of Columbia, or anyone acting for him, 
in whose custody the said Samuel Green may be found. 

2. That cause may be shown, if any exist, why the said 
Samuel Green should not be discharged from his illegal 
and unlawful detention. 

3. And for such other and further relief as the 
3 nature of the case may require and to the Cfourt may 
seem meet and proper. 

WILLIAM B. O’CONNELL. 

District of Columbia, ss: 

William B. O’Connell being first duly sworn on oath 
deposes and says that he is the petitioner herein; that he 
has read the foregoing petition by him subscribed and 
knows the contents thereof; that the matter a^id things 
stated of his own knowledge are true and those Stated on 
information and belief he believes to be true. 

WILLIAM B. O’CONNELL. 

Subscribed and sworn to before me this 1st day of July, 
A. D. 1932. 

[seal.] SAUL G. LICHTENBERG, 

Notary Public, D. C. 

Let the writ issue. 

F. D. LETTS, 

Justice. 


Writ of Habeas Corpus. 

Issued July 1, 1932. 

i 

###### * 

The President of the United States to William L. Peak, 
Supt. of the Washington Asylum and Jail, Greeting: 

You are hereby commanded to have the bodv oi* Samuel 

* • 

Green detained under your custody, as it is said, together 
with the day and cause of his being taken and detained, by 
whatever name he may be called in the same, before the 
Supreme Court of the District of Columbia in the United 
States Courthouse, City of Washington (immediately), 

2—5776a 



4 


SAMUEL GREEN VS. W. L. PEAK, SUPT., ETC. 


after the receipt of this writ, to do and receive what- 
4 ever shall then and there be considered of in his 
behalf, and have then and there this writ. 

Witness the Honorable Alfred A. Wheat, Chief Justice 
of said Court, the 1" dav of Julv, A. D. 193*2. 

[seal.] PRANK E. CUNNINGHAM, 

Clerk, 

Bv HARRY M. HULL, 

Assistant Clerk. 

Marshal’s Return. 

Returned Tfl-1932. William L. Peak, Supt. Washington 
Asvlum & Jail, personallv 7-1-32. 

EDGAR C. SNYDER, 

U. S. Marshal in and for 

the District of Columbia, 
By E. E. SACKEY, 

Deputy U. S . Marshal, 

B. 

Return and Austcer of William L. Peak. 

Filed Julv 21, 1932. 

# ! # * # * m # 


The respondent, William L. Peak, upon whom the writ of 
habeas corpus herein was served states that he detained the 
body of the petitioner Samuel Green in his custody until 
the first day of July, 1932, when the petitioner was enlarged 
on bail in this case. 


And for cause why he detained the petitioner aforesaid, 

the respondent states that he received the petitioner into 

his custody as Superintendent of the Washington Asylum 

and Jail on the sixth dav of Mav, 1932 bv virtue and an- 

» * - » 

thoritv of a commitment of the Police Court of the District 
of Columbia based upon a sentence of the said Court im¬ 
posed upon the said petitioner, whereby the said petitioner 
should pay a fine of $500.00 for the offense of possessing 
intoxicating liquor in violation of the National Prohibition 
Act or in default of the payment of the said fine be com¬ 
mitted to the Washington Asylum and Jail for a term of 
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one hundred and eighty days. A certified copy of the 
5 information filed against the petitioner in the said 
case and a certified copy of the docket entries show¬ 
ing the said sentence are attached to and made a part of 
this return and answer. 

The respondent admits, on information and belief, that 
the petitioner applied for and was denied his release under 
the provisions of Section 641, Title IS, United States Code, 
as alleged in the petition. Respondent denies that the peti¬ 
tioner is unlawfully detained, but alleges on the contrary 
that the petitioner is lawfully detained. 

Wherefore, having fully answered, respondent prays 
that the petition be dismissed, the writ quashed and the 

il. 

District of Columbia, .<?.<?: j 

I, W. L. Peak, being first duly sworn, on oath do say that 
I am — and as such 1 am authorized to sign and swear the 
foregoing return and answer on behalf of William L. Peak, 
Superintendent; that I have read the foregoing return and 
answer and know the contents thereof, and that t(ie matters 
therein stated I verilv believe to be true. 

W. L. PEAK. 

Subscribed and sworn to before me this 20th dav of July, 
A. D. 1932. 

francis j. Macdonald, [seal.] 

Notary Public , D. C. 

LEO A. ROVER, 

United States Attorney ; 

CHARLES B. MURRAY, 

Assistant United States Attorney , 

Attorneys for Respondent. 


petitioner remanded to the custody of the respo ulent. 

W. L. PEAK, 

Superintendent Washington Asylum and J 



6 


SAMUEL GREEN VS. W. L. PEAK, SUPT., ETC. 


6 In the Police Court of the District of Columbia. 

Judge McMahon. 

No. 340,765. 


United States 
vs. 

Samuel Green. 

Information for Viol. Xat. Pro. Act (Possess.). 

Date. Proceedings. 

June 3,1931. Plea not guilty. Jury trial waived. 

June9,1931. Judgement: Guiltv. 

Jiu/e9,1931. Sentence: Five hundred dollars or one hun¬ 
dred & eightv davs. Committed. 

Witness-: Geo. M. Little, hdq.; F. 0. Brass, 
hdq.; W. A. Schotter, hdq.; Howard E. Ogle, 
hdq.; Lawrence O’Day, hdq.; 0. W. Mans¬ 
field, hdq. 

Jul. 18, 1932. 

I herebv certifv under the seal of this Court, that the 
foregoing is a true copy of the records of the proceedings 
had in the Police Court in the above-entitled case. 

[seal.] F. A. SEBKIXG, 

Clerk , 

By W. F. GAWLER, 
Deputy Clerk , Police Court , D. C. 

In the Police Court of the District of Columbia, June Term, 

A. D. 1931. 

District of Columbia, ss: 

Leo A. Rover, Esquire, Attorney of the United States 

in and for the District of Columbia, who, for the said 

LTiited States, prosecutes in this behalf, by David A. Hart, 

Esquire, one of his assistants, comes here into Court, at the 

District aforesaid, on the third dav of June in the vear of 

/ • * 

our Lord one thousand nine hundred and thirtv-one in this 

* 
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ry 

( 


said Term, and for the said United States, gives the 

7 Court here to understand and be informed, on the 
oath of one George M. Little that one Samuel Green 

late of the District aforesaid, on the twenty-sixth day of 
May in the year of our Lord one thousand nine hundred and 
thirty-one with force and arms, at the District aforesaid, 
and within the jurisdiction of this Court, did then and there 
unlawfully possess a certain intoxicating liquor, to wit a 
liquid compound containing more than one-half of 1 per 
cent of alcohol by volume and being fit for use as a bever¬ 
age: against the form of the statute in such case made and 
provided, and against the peace and Government of the 
United States of America. 

Whereupon the said Attorney of the United States, who, 
in this behalf, prosecutes for the said United States, in 
manner and form as aforesaid, prays the consideration of 
the Court here in the premises, and that due proceedings 
may be had against the said Samuel Green in this behalf 
to make him answer to the said United States touching and 
concerning the premises aforesaid. 

LEO A. ROVER, 

Attorney of the United States in 

and for the District of Columbia , 
Bv DAVID A. HART, 

His said Assistant. 

Personally appeared George M. Little before me this 
third day of June, A. D. 1931, and, being duly sworn accord¬ 
ing to law, doth declare and say that the facts as set forth 
in the foregoing information are true. 

DAVID A. HART, 

Assistant Attorney of the United States 

in and for the District of Columbia. 

8-18-32. 

A true copv. Test: 

[seal.] W. F. GAWLER, 

Deputy Clerk , Police Court. 

8 Final Order. 

Filed August 10, 1932. 

******* 

This cause coming on for hearing upon the petition of 
Samuel Green for a writ of habeas corpus, and t|ie return 
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and answer thereto filed by the respondent, 'William L. 
Peak, and counsel having been heard in open court, it is, 
this 10th day of August, 1032, 

Adjudged, ordered, and decreed that the writ of habeas 
corpus issued herein be and it is hereby quashed; that the 
petition for the writ be and it is hereby dismissed; and that 
the petitioner, Samuel Green, be remanded to the custody 
of the respondent, William L. Peak. 

Bv the Court: 

JAMES M. PROCTOR, 

Justice. 

From the foregoing order the petitioner notes an appeal 
in open court the 10th day of August, 1932; and security 
for costs on appeal is fixed at $30.00 cash deposit or an un¬ 
dertaking in the sum of $100.00; and recognizance bond for 
the petitioner, Samuel Green, is fixed at $500.00 pending 
determination of the appeal. 

JAMES M. PROCTOR. 

Justice. 

Xo objection as to form. 

LEO A. ROVER, 

United States Attorney; 

CHARLES P>. MURRAY, 

Assistant United States Attorney , 

Attorneys for Respondent. 

W. B. O'CONNELL, 

Attorney for Petitioner. 

9 Memoranda. 

August 11, 1932.—Recognizance on Appeal for $500 filed. 

Bond of $100.00 for costs approved and filed. 

Assignment of Errors. 

Filed August 17, 1932. 

# * # # # w # 


Now comes the petitioner, Samuel Green, by his attor- 

nevs William B. O'Connell and Harrv T. Whelan, and as- 
» • 

signs for review to the Court of Appeals of the District 
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of Columbia, on appeal in the above entitled cause, the fol¬ 
lowing errors committed by the Trial Court: 

1. The Court erred in dismissing the petition for a writ 
of habeas corpus and in quashing said writ. 

2. The Court erred in holding and ruling that persons 
convicted of a first offense of the possession of intoxicating 
liquor in violation of the National Prohibition Act in the 
Police Court of the District of Columbia and sentenced to 
a fine of $500.00 and in default of the payment of the same 
committed to jail for a period of six months, should not be 


tie 18 of 
ions 1042 


Court of 


released under the provisions of Section 641, T 
the United States Code (18 U. S. C. A. 641) (Sect| 
and 5296, Rev. St.). 

3. That the Court erred in ruling that the Police 
the District of Columbia could invoke provisions of Section 
44 of the Code of Laws for the District of Columbia in 
passing sentence for a violation of the National Prohibition 
Act. 

WHELAN & O’CONNELL, 

By W. B. O’CONNELL, 

Attorneys for Petitioner. 

10 Service of copy acknowledged this 17th day of 
August, 1932. 

UNITED STATES ATTORNEY, 

By J. RICHARDS, 

His Assistant. 

O'L. 

Designation of Record. 

Filed August 17, 1932. 
****** 

i 

The petitioner having perfected an appeal herein to the 
Court of Appeals of the District of Columbia on August 
lltli, 1932, hereby requests the Clerk of the Supreme Court 
of the District of Columbia to prepare a transcript of the 
record on appeal, including therein the following papers 
and proceedings, namely: 

1. The petition for writ of habeas corpus. 

2. The writ of habeas corpus. 

3. The answer of the respondent. 

4. The order dismissing the writ. 
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5. The notation of appeal, fixing of cost bond and recog¬ 
nizance of petitioner on appeal. 

6. Memo as to tiling cost bond and recognizance on ap¬ 
peal. 

7. Assignment of Errors. 

8. This Designation of record. 

WHELAN & O’CONNELL, 

ByW. B. O’CONNELL, 

Attorneys for Petitioner. 

Service of the foregoing acknowledged this 17th day of 
August, 1932. 

UNITED STATES ATTORNEY, 
By J. RICHARDS, 

His Assistant. 

O’L. 

11 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 10, both inclusive, to be a true and 
correct transcript of the record, according to directions of 
counsel herein tiled, copy of which is made part of this 
transcript, in cause entitled In re: Samuel Green, Habeas 
Corpus No. 1654, as the same remains upon the files and of 
record in said court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said court, at the city of Washington, in 
said District, this 26th day of August, 1932. 

[Seal Supreme Court of the District of Columbia.] 

, FRANK E. CUNNINGHAM, 

Clerk. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5776. Samuel Green, appellant, vs. William L. Peak, 
superintendent, &c. Court of Appeals, District of Colum¬ 
bia. Filed Sep. 2, 1932. Henry W. Hodges, Clerk. 


(2517) 
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IN THE 
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liatrirt of (Eolumhta 
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I 

— 

I 

APRIL TERM, 1932 

- 

I 

I 

No. 5776 

■ — - 

Special Calendar 

I 

_ | 

I 

SAMUEL GREEN 
Appellant 

v. I 

WILLIAM L. PEAK 

Superintendent of the Washington Asylum and Jail 

Appellee 

| 

APPELLANT’S BRIEF 

This is an appeal by Samuel Green from an order 
of the Supreme Court of the District of Columbia 
quashing a Writ of Habeas Corpus, dismissing the pe- 


tition therefor, and remanding the appellant, Samuel 
Green, to the custody of William L. Peak, Superin¬ 
tendent of the Washington Asylum and Jail, and the 
appellee herein. 


STATEMENT OF FACTS 


There is no controversy as to the facts in this case. 
On the third day of June, 1931, the appellant, Samuel 
Green, was charged in the Police Court of the District 
of Columbia with a violation of the National Prohibi¬ 
tion Act in that he did, on the 26th day of May, 1931, 
unlawfully possess certain intoxicating liquors in vio¬ 
lation of the National Prohibition Act. 


Appellant was tried on the 9th day of June, 1931, and 
adjudged guilty, and was thereupon sentenced to pay 
a fine of Five Hundred ($500) dollars, or in default of 
the payment of the fine to be committed to the Wash¬ 
ington Asylum and Jail of the District of Columbia 
for a period of one hundred and eighty days. As a 
result of this judgment, the appellant was committed 
to the Washington Asylum and Jail of the District of 
Columbia on the 6th day of May, 1932, for the non-pay¬ 
ment of the fine. 


On the 25th day of June, 1932, after being confined 
for fifty days in jail, appellant made application to 
Needham C. Turnage, United States Commissioner in 
and for the District of Columbia, for his release under 
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the provisions of Section 641, Title 18 of the United 
States Code, on the ground that he was a poor convict, 
unable to pay the fine imposed upon him, and that he 
had been imprisoned for more than thirty dayfe. The 
necessary oath was executed and submitted to the said 
United States Commissioner and the application for 
the release was denied. Thereupon, on the 1st day of 
July, 1932, the appellant, through his attorney, filed 
his petition in the Supreme Court of the District of Co¬ 
lumbia praying for the issuance of a Writ of Habeas 
Corpus, which Writ was issued, and on the heating of 
this Writ the Supreme Court of the District of bolum- 
bia, through Mr. Justice Proctor, quashed the ^rit of 
Habeas Corpus and dismissed the appellant’s petition, 
and ordered him remanded to jail for the balance of 
the one hundred and eighty days. It is from thii order 
that this appeal is taken, the appellant in the mean¬ 
time being admitted to bail. 


ARGUMENT 

This case is similar to the case of Dodds vs. Peak, 
decided by this Honorable Court on February 2nd, 
1931, and reported in 60 Appeals D. C. at page 68. In 
that case, this Court, speaking through Mr. Justice 
Robb, sustained the ruling of the lower court and as¬ 
signed as its reason therefor the fact that petitioner in 
that case had not been confined the necessary thirty 
days, and at the close of the opinion in that ca^e this 
Court stated : 

“Whether, therefore, the provisions of section 
641, tit. 18, U. S. Code (18 USCA, Sec. 641), may 
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be invoked by a defendant who has been committed 
to jail by the Police Court of the District in default 
of payment of a fine, is not before us.” 


It is respectfully urged that the case here presented 
places this issue squarely before the Court. There ap¬ 
pears to be no decided case in point and in order to 
determine whether or not the appellant herein should 
have been discharged under his petition, it is well to 
consider the effect of the sentence imposed. 


In the case of United States vs. Mills, 11 Appeals 
D. C. at page 500, this Court said (on page 509): 

“No construction of Section 1042 of the Revised 
Statutes under any recognized canon of interpre¬ 
tation, will justify the application of that section 
to the Police Court; and no sufficient reason can 
be found, either in public policy or otherwise, that 
would authorize a construction of the statute such 
as w’ould bring the Police Court within its pur¬ 
view. 


“We conclude, therefore, that the powders vested 
by Section 1042 of the Revised Statutes in United 
States Commissioners are to be exercised in the 
District of Columbia only with reference to those 
cases in which persons are held in prison for the 
nonpayment of a fine under sentences of the Su¬ 
preme Court of the District of Columbia sitting as 
a circuit or district court of the United States for 
this District and administering the general penal 
code of the United States; and that there is no 
warrant of law’ for the exercise of such powers 
with reference to the local penal law’ of the District 
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of Columbia and the sentences of the Police 
Court.’’ 


It is to be noted that the Court in its opinion stated 
that Section 1042 of the Revised Statutes applied only 
to cases where the Supreme Court of the District of 
Columbia was administering the general Pen^l Code 
of the United States. The Police Court of the District 
of Columbia, in assuming jurisdiction of ^ffenses 
against the National Prohibition Act, is enforcing a 
general Penal Statute applicable to all the States in 
the Union and not a local penal law of the District of 
Columbia. In doing this, it assumes concurren t juris¬ 
diction with the Supreme Court of the District of Co¬ 
lumbia, and if the Police Court is to be permitted to 
impose a sentence of one hundred and eighty days’ im¬ 
prisonment in default of the payment of a fine nbt pro¬ 
vided for in the National Prohibition Act, the Police 
Court has authority to do something that the Supreme 
Court of the District of Columbia, sitting in the same 
jurisdiction and enforcing the same law, cannot do for 
the reason that there is no specific authority in tie Na¬ 
tional Prohibiton Act authorizing the Court to impose 
a jail sentence in lieu of the payment of the frjie for 
the particular violation with which this appellant was 
charged. Further than this, if the appellant had been 
charged with the identical offense in any Federal Court 
in the United States he could have successfully availed 
himself of the benefits of the poor convict’s act as he 
has attempted to do in this case. The sole Reason 
urged by the Government as to why he should pot be 
entitled to the benefits of this particular act is that his 
case was tried in the Police Court of the District of 


Columbia rather than in the Supreme Court of the 
District of Columbia, and that therefore Section 48 of 
the District of Columbia Code authorizing a jail sen¬ 
tence in lieu of the payment of a fine is applicable. 


In the case of State vs. Southern Railway Company, 
a North Carolina case reported in 59 S. E. at page 570, 
and also in 13 L. R. A. (NS) at page 966, the Court 
reviewed somewhat at length the construction of 
statutes and the penalties therefor where the State 
makes that an offense which was not a common law 
offense, and has this to say on page 983 of 13 L. R. A. 
(NS): 


44 In Castle’s Case, 2 Cro. Jac. 644, it was re¬ 
solved that, where a statute imposes a penalty for 
doing a thing which was no offense before, and 
provides how it shall be recovered, it shall be pun¬ 
ished by that means, and not by indictment. The 
offense being new, the particular mode of punish¬ 
ment must be pursued. The generally accepted 
rule upon this subject is thus stated in 1 McClain’s 
Crim. Law, Sec. 8: ‘If the act prohibited has 
been previously an indictable offense, it will be 
presumed that the civil panalty therefore is cumu¬ 
lative; but, when the act creates a new offense, 
and makes that unlawful which was lawful before, 
and prescribes a particular penalty and mode of 
procedure, that penalty alone can be enforced.’ ” 


The National Prohibition Act created many new of¬ 
fenses which were not offenses at common law. The 
Act itself provided the penalties for the commission of 
any of the offenses created by the Act. The Court, in 


6 



imposing a sentence for any violation of the National 
Prohibition Act, should therefore be restricted i to the 

i 

penalty clause of that particular act. To permit the 
Police Court of the District of Columbia to apply pro¬ 
visions of the District Code to this act would be to per¬ 
mit them to impose sentences not provided for in the 
Prohibition Act itself, and would mean that citizens of 
the District of Columbia could be subjected to more 
severe penalties when prosecuted in Police Court than 
in any other Federal Court enforcing the sam^ Act. 
In fact, it would permit the Police Court to inflict a 
more severe penalty than could be imposed by the Su¬ 
preme Court of the District of Columbia for an identi¬ 
cal offense. Certainly Congress, in passing the Na¬ 
tional Prohibition Act, had no such intention. 

Respectfully submitted, 

Harry T. Whelan, 

William B. O’Connell, 

Louis L. Whitestone, 
Attorneys for Appellant. 
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In the Court of Appeals of the District of 

Columbia 

April Term, 1932 

. 

No. 5776—Special Calendar 

I 

— 

Samuel Green, appellant 

v. 

William L. Peak, Superintendent of the Wash- 
ington Asylum and Jail, appellee 

APPELLEE’S BRIEF 

i 

STATEMENT OF FACTS 

This appeal is taken from an order of the Su¬ 
preme Court of the District of Columbia denying 
a writ of habeas corpus sought against the Superin¬ 
tendent of the Washington Asylum and Jail. The 
facts are as stated in appellant’s brief. The appel¬ 
lant was convicted in the Police Court of the Dis¬ 
trict of Columbia of possession of intoxicating liq¬ 
uor in violation of the National Prohibition Act, 
and sentenced on June 9,1932 to pay a fine of $500 
or in default thereof to be committed to jail for 
a period of 180 days. After being confined in jail 

under that order for more than 30 days, he mad& an 

(i) 
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application in proper form to the United States 
Commissioner for liis release as a poor convict, un¬ 
der the provisions of Section 641, Title 18, United 
States Code, to the effect that a poor convict sen¬ 
tenced “by any Court of the United States” to be 
imprisoned solely for nonpayment of fine shall be 
released after 30 days upon the execution of the 
affidavit provided for in that Section. The denial 
of that application by the Commissioner was the 
basis for the appellant’s petition for habeas corpus. 

The appellant was sentenced under Section 29, 
Title 2 of the National Prohibition Act, which pro¬ 
vides as follows: 


any person * * * who * * * 
violates any of the provisions of this Title 
for which offense a special penalty is not 
prescribed, shall be fined for a first offense 
not more than $500; * * * 


It was under the provisions of Sections 44 and 
48 of the Code of Laws for the District of Columbia 
that the Police Court ordered the appellant com¬ 
mitted to jail for 180 days in default of the payment 
of the fine. Those sections read as follows: 

j Section 44. * * * In all cases where 

the said court shall impose a fine, it may, in 
default of the payment of the fine imposed, 
commit the defendant for such a term as the 
court thinks right and proper, not to exceed 
one vear. 

Section 48. The said court shall have 
power to * * * enforce any of its judg¬ 
ments by fine or imprisonment, or both, 
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* * *. In all cases where the said court 

shall impose a fine, it may, in default pf the 
payment of the fine imposed, commit the de¬ 
fendant for such term as the court tjhinks 
right and proper, not to exceed one yeah. 

I 

CONTENTIONS OF THE PABTIES 

The appellant contends that the Police Court in 
assuming jurisdiction of offenses against the Na¬ 
tional Prohibition Act, which is a general federal 
penal statute, is assuming concurrent jurisdiction 
with the Supreme Court of the District of Colum¬ 
bia, and that it ought not under any circumstances 
be permitted to bring about the confinement of a 
person convicted of a violation of that Act for a 
longer period than would the Supreme Court of the 
District of Columbia, or any other District Court 
of the United States; and that Congress in enacting 
the National Prohibition Act had no intention that 
it should. 

The appellee answers that the commitment of a 
convict to jail for nonpayment of a fine is not a 
part of the punishment or penalty, but is merely a 
use of the means given by law to the Police Coi^rt to 
effect a collection of fines imposed; that the power 
of the Police Court so to commit is derived ^rom 
Sections 44 and 48 of the Code and that that power 
is neither derived from nor limited by the jienal 
provisions of the National Prohibtion Act; and 
that Congress in enacting the National Prohibition 
Act did not concern itself with the ifieans by which 
fines should be collected. 
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ARGUMENT 

In the ease of Dodd v. Peak, 60 App. D. C. 68, 
Dodd had been sentenced by the Police Court to 
pay a fine for possession, or in default thereof to 
stand committed for more than 30 days, as in this 
case; but when he applied for a writ of habeas 
corpus he had not served 30 days and was not there¬ 
fore eligible to apply for a release under a pauper's 
oath. For that reason this honorable Court re¬ 
fused to pass upon the precise questions raised by 
this appeal. However, if the sentence of fine and 
the order for commitment in default of the pay¬ 
ment thereof constituted together an illegal sen¬ 
tence, habeas corpus would lie; and it is respect- 

fullv submitted that the Dodd case is authority for 
* * 

the proposition that an order that the defendant 
stand committed until his fine be paid is no part of 
the penalty itself. This Court squarely held that 
view in the case of Bowles v. The District of Colum¬ 
bia, 22 App. D. C. 321. In that case the defendant 
was prosecuted in the Police Court by information 
for driving a vehicle at an unlawful rate of speed. 
The penalty for the violation was a fine of not less 
than $1.00 nor more than $40. He contended that 
under the provisions of Section 44 of the Code, he 
could be committed to jail for as long as one year 
for nonpayment of a fine and was therefore en¬ 
titled to a jury trial under other provisions of that 
same Section permitting a jury trial as a matter of 


p* 

o 


right in cases where “ imprisonment as punishment 
for the offense may be 30 days or more.” Iiji dis¬ 
posing of this question the Court stated at page 
328: | 

Imprisonment is not provided by the Code 
as an alternative punishment; but imprison¬ 
ment is very properly provided as the only 
available mode for the enforcement of the 
fines imposed as punishment. Without it 
there would be no practicable means foC the 
enforcement of fines. When imprisonment 
is provided as an alternative punishmept, it 
is proper so to state, and it is so stated ifi the 
laws. * * * Imprisonment could not be 
imposed in this case primarily; and it is 
always competent for the party to avoid it 
by paying his fine. It would not be Com¬ 
petent for him to avoid it if it were origi¬ 
nally imposed as punishment. 

The appellant in this case could, by payment of 
the portion of the fine which remains unremitted 
by imprisonment, secure his release from jail. 

In the case of United States v. Mills, 11 App. 
D. C. 500, the defendant had been sentenced to pay 
a fine of $15 or in default thereof to be imprisoned 
in jail for 60 days. After being committed for 
more than 30 days under that order, he filed a peti¬ 
tion for writ of habeas corpus which raised the 
question (as stated by the Court on page 504), 
whether United States Commissioners in the Dis¬ 
trict of Columbia are authorized and empowered by 
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Sections 1042 and 5296 of the Revised Statutes of 
the United States (Poor Convict Law) to discharge 
convicts held under sentences of the Police Court 
of the District of Columbia after the expiration of 
30 days of such sentences if the convicts swear that 
they are poor and unable to pay the fine imposed 
upon them. The Court there held that the Poor 
Convict Law did not apply to persons sentenced 
from the Police Court and that Sections 44 and 48 
of the Code did apply. The appellant in his brief 
attempts to distinguish the Mills case from this 
case by pointing out that the offense involved in 
the Mills case was larceny, strictly a local crime, 
whereas the offense involved in this case is the Na¬ 
tional Prohibition Act, a general federal penal law. 
However the opinion of the Court in the Mills case 
would not seem to permit of any such distinction. 
At pages 509 and 510 the Court says: 

We conclude, therefore, that the powers 
vested by Section 1042 of the Revised Stat¬ 
utes in United States Commissioners are 
to be exercised in the District of Columbia 

onlv with reference to those cases in which 
* 

persons are held in prison for the nonpay¬ 
ment of a fine under sentences of the Su¬ 
preme Court of the District of Columbia sit¬ 
ting as a circuit or district court of the 
United States for this District and admin¬ 
istering the general penal code of the United 
States; and that there is no warrant of law 
for the exercise of such j^owers with refer- 
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enee to the local penal law of the District of 
Columbia and the sentences of the Police 
Court. (Italics supplied.) 

The power of a Court to impose a fine or to im¬ 
prison a defendant as punishment is derived from 
the penal provisions relating to the particular case. 
The limitations on that power are derived frc^m the 
same source. But the power of the Court to order 
a convict committed for nonpayment of a fine is not 
contained in the penal provisions of any particular 
criminal statute, but is part of the organic law 
creating, defining, and limiting the jurisdiction 
and powers of the Court. Sections 44 and }18 of 
the District of Columbia Code, as amended June 7, 
1924, are the third and seventh sections, respec¬ 
tively, of subchapter 2, dealing with the jurisdic¬ 
tion, constitution, and powers of the Court. In no 
criminal statute will the penal provisions concern 
themselves with the means by which fines shajll be 
collected; and the National Prohibition Act is no 
exception. j 

The power to effect the collection of fines is prob- 
ablv inherent in all Courts. It is inherent in Dis- 
trict Courts in the United States. See Ex pcirte 
Jackson, 96 U. S. 727 at 736, 737. Therefore, the 
Poor Convict Law applicable to “ Courts of the 
United States” is, as its terms plainly show, a limi¬ 
tation on that power rather than a creation of ihat 
power. But sections 44 and 48, whether they be 
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considered laws creating a power or laws limiting 
an inherent power, unquestionably do render it 
legal for the Police Court to commit convicts for as 
long as one year for nonpayment of a legally im¬ 
posed fine. 

A case that appears to be exactly in point is Ex 
parte Garrison, 297 Fed. 509. In 1921 the State of 
California had adopted in toto the penal provisions 
of the National Prohibition Act, by a statute known 
as the Wright Act. Pursuant to this legislation 
Garrison was prosecuted and convicted in the jus¬ 
tice’s Court of Visalia township for (1) possession 
of intoxicating liquor; (2) transportation of intox¬ 
icating liquor; and (3) having in possession a still 
and other implements intended for use in the manu¬ 
facture of intoxicating liquor. After his convic¬ 
tion sentence was pronounced to the effect that for 
each of said offenses and upon each count of the 
complaint upon which he had been convicted he 
should be fined the sum of $500, “and in case the 
fine was not paid by 11 o’clock on the 17th day of 
October, 1923, that the defendant be imprisoned in 
the county jail of the county of Tulare until the 
fine be duly satisfied, in the proportion of one day’s 
imprisonment for every dollar of the fine, and the 
payment of such portion of such fine, as shall not 
have been satisfied, by imprisonment at the rate 
above prescribed.” This sentence was imposed in 
pursuance of the provisions of Section 1446 of the 
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Penal Code of the State of California, applicable to 
“ proceedings injustice’s and police courts,” which 
antedated the Wright Act, and which provided: 

A judgment that the defendant pay a fine 
may also direct that he be imprisoned until 
the fine be satisfied, in the proportion of one 
day’s imprisonment for every dollar of the 
fine. 

After Garrison had exhausted his possible Reme¬ 


dies in the California Courts, he applied for a writ 
of habeas corpus to the Federal District Couri; for 
the Southern District of California. In disposing 
nf the matter that Court said: | 

Petitioner’s claims are substantially that 
under the Volstead (National Prohibition) 
Act no punishment other than fine is pro¬ 
vided for any of the violations of which he 
stands convicted (National Prohibition Act, 
tit. 2, Secs. 3, 25, and 29), and that, in conse¬ 
quence, the justice’s court of Visalia tqwn- 
ship had no authority or jurisdiction to de¬ 
cree the imprisonment of petitioner as for 
or upon the nonpayment of the fines im¬ 
posed; that the resulting imprisonment is 
unwarranted by law and that it is violative 
of article 8 of the amendments of the Consti¬ 
tution of the United States in that it is cijuel 
and unusual * * *. ! 

In his petition applicant avers that Rhe 
decision of the Supreme Court (in dismiss¬ 
ing his petition for a writ of habeas corpus) 
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constitutes a “judicial mistake’ 1 against 
which this court, in the enforcement of the 
Volstead Act and the federal Constitution, 
should relieve him. Assuming any jurisdic¬ 
tion to grant the relief desired, it is never¬ 
theless very apparent to my mind that the 
judgment of the Supreme Court (of Cali¬ 
fornia) in the habeas corpus proceeding 
was correct. True it is that the act of the 
Legislature incorporating the provisions of 
the National Prohibition Act into the law 
of the State of California by express adop¬ 
tion did not in the same act provide for the 
imposition of any penalties other than those 
contained in the National Prohibition Act 
itself. Neither, however, did the legislative 

action contain anv declaration that then ex- 

%/ 

isting or subsequently enacted provisions of 
law of the State of California should not 
be applicable, with respect to prosecutions 
had or judgments imposed under and pur¬ 
suant to the penal provisions of the National 
Prohibition Act as carried into the Law of 
the state. If the Wright Act, instead of 
carrying the Volstead Act into the law of 
California by express adoption, had merely 
enacted provisions identical in terms with 
the Volstead Act, there would be no doubt 
of the applicability of section 1446. What 
was actually done, however, was not substan¬ 
tially dissimilar. Section 1446, as is obvious 
from its terms, is general in its nature, and 
without doubt applies to any justice’s court 
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of a 
crim- 


judgment carrying the imposition of a fine, 
unless there be some special provision in the 
statute under which the judgment is ren¬ 
dered providing for a different method of 
enforcing payment. Ex parte Miller, §2 Cal. 
454; Ex parte Harrison, 63 Cal. 299. The 
section has nothing to do with the penalty 
provided for any given infraction of the 
law; it merely provides a means for ejiforc- 
ing the penalty pronounced if that penalty 
be the payment of a fine. Ex parte Jfelly, 
28 Cal. 414; Ex parte Karlson, 160 Cal. 378, 
Ann. Cas. 1912D, 1334. The power 
court to enforce payment of a fine in a 
inal case by imprisonment, even in the ab¬ 
sence of a statute specially providing there¬ 
for, has always been recognized. It is a 
power derived from the common law. fierce 
v. U. S., 255 U. S. 398, 401; Ex parte J^arl- 
son, supra . That power, subject to the lim¬ 
itation found in Section 1706, U. S. Clomp. 
Stat., is being daily exerted by the federal 
courts in committing to jail in default of 
payment of fines assessed those convicted of 
violating the Volstead and other criminal 
statutes. If such power were not possessed 
impecunious and recalcitrant offenders 
would go completely unpunished. Haadox 
v. Richardson, 168 Fed. 635, 639. Such 
would be the result of petitioner’s wrong¬ 
doing were his contentions as to the construc¬ 
tion of the California statutes to be adopted. 
The sum total of the situation is that the 
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Wright Act is to be construed as if there had 
been written into it the provisions of sec¬ 
tion 1446, supra. 

CONCLUSION 

In view of the foregoing, it is respectfully sub¬ 
mitted that the order of the Supreme Court of the 
District of Columbia denying the petition for writ 
of habeas corpus and remanding the petitioner to 
the custody of the respondent should be affirmed. 

Respectfully submitted. 

Leo A. Royer, 

United States Attorney • 
Charles B. Murray, 

Assistant United States Attorney. 
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